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PREFACE.-.. 


Tur following letters are intended to give their readers some ac- 
quaintance with affairs in Utah, political, religious and otherwise; 
and to show; in some degree, the real objects certain men have in 
view, in urging upon Congress special and proscriptive legislation 
for Utah—legislation ostensibly directed against polygamy, but 
in reality to secure to themselves the control of the courts for 
their own individual purposes, whether against ‘‘Gentiles” or 
“Mormons.” l 

The writer has used, very generally, the language of promin- 


ent and disinterested parties, SEE that such matter has the 
greater weight. 


Salt Lake City, U. T., 
May 8, 1874. 
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HE 


NUMBER ONE. , 


Poland/?s Bill Amendment—The Governor's Cowrse—The J udi- 
ciary— ihe Utah " Ring." 


SALT LAKE CITY, 
April30, 1874. ' 
Editor Deseret News: 


Your issue of the 28th inst. con- 
tains the following— 


na 


“The House judiciary committee 
have decided to report,as an amend- 
ment to Mr. Poland’s bill, a pro- 
vision, requiring the governor of 
Utah to appoint a commission to 
make up jury lists.” ` i 


A faiier provision, certainly, than 
that which empowers a judge to 
pick his own jury, were the gover- 
nor the friend of the people of the 
Teritory, instead of being their 
aversion. By his own showing our 
present gevernor is leagued with 


our open and avowed enemies who- 


are elamoring for proscriptive legís- 
lation (see his annual message to 
the assembly, Jan. 13, 1874. His 
message vetoing the assembly’s 
memorial to Congress for a com- 
mittee of investigation, &c.) Heis 
especially obnoxious to the people, 
because out of some forty-five bills 
passed by the legislature, he vetoed 
nearly every important measure, 
and among them the general ap- 
propriation bill , He refused to 


commission legally elected officers, 


and, without prerogative, appoint- 
ed men to fill those offices who 
were most obnoxious to the people. 


In 1871, when citizens on our 
southern frontier were surrounded 
and threatened by hostile Navajoe 
Indians, Gen. Erastus Snow tele- 
graphed' his Excellency for author- 
ity tocall out the militia, or advise 
what had best be done in the pre- 
mises, but received no reply. The 
situation was critical and the Gene- 
ral telegraphed again, this time 
requesting the operator to wait up- 
on his Excellency, personally, for 
an answer. The reply was, “I shall 
do what I like about answering it," 
or words to that effect, but no re- 
plv was made to Gen, Snow. Thus 
the governor’s proelamation, for- 
bidding militia gatherings, had to 
be disregarded or the people left to 
the mercy of the savages. 

When Hon. Wm: Hyde, Probate 
Judge of Cache Co , died, only two 
days elapsed before the governor 
appointed his successor, a man most 
offensive to the people. Hearing of 
this, the county selectmen telegraph- 
ed his Excellency that a petition of 
nearly the entire inhabitants of the 
County was then in ‘circulation, 
asking the appointment of one. 
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Hammond, aud praying him to 


suspend action until they could be 
heard. The petition was presented, 
signed by some 2,500 persons, with 
affidavits proving that the Gover- 
nor’s oponie had not the requir- 
ed residence qualification. Still bis 
Excelleney refased to withdraw 
his appointment, preferring the 
man distasteful to the people and 
ineligible to the office. What fair- 
ness can we expect from such a 
man in appointing a commission 
to make up jury lists! 

He is one of a class, who, by 
misrepresentations and inuendoes, 
are exciting Congress to believe 
that extraordinary legislation is 
needed here, when such is not the 
fact. What we do need is Federal 
officers like Judge Emerson, who, 
guided by the express terms of a 
recent decision of the National 
Supreme Court, recognizes the 
yalidity of the Territorial laws and 
is willing to administer them. 

In the First District Court, on 
the 6th inst., two sets of officers 
presented themselves for recogni- 
tion, one set bearing commissions, 
from the Governor}; the other, 
having been refused commissions, 
presented certificates of election, 
duly certifying that they were 
elected to office by the joint vote of 
the Legislative Assembly, under 
the provisions of a Territorial act 
creating the offices and providin 
the manner in which they should 
be filled. Of this act, andin this 
case, Judge Emerson said— 


“Whatever may be the opinion I 
may have upon the subject, I am 
bound by the decision of the Na- 
tional Supreme Court. This very 
act has been before that Court, and 
-has been declared valid, I refer to 
the case of ‘Snow vs. the United 
States ex. rel. Hempstead? a case 
eere in the October term, 

73. 


Quoting from that decision in 
the language of Mr. Justice Brad- 
ley, Judge Emerson said— 


The power given to the legisla- 
ture is extremely broad. It extends 
to all rightful subjects of legislation 


consistent with the Constitution 
and the Organic Act itself. And 
there seems to be nothing in either 
of these instruments which direct- 
ly conflicts with the Territorial law: 
If there is any inconsistency at all, 
it isin that part of the Organic Act 
which provides for the appoint- 
ment by the President of an attor- 
ney for the Territory. But is that 
necessarily an inconsistency? The 
proper business of that attorney 
niay be regarded as relating to cases 
in which the government of the 
United States is concerned. The 
analogous case of the marshal, add 
the separation of. the business of 
the courts as to government and 
Territorial cases, seem to give some 
countenance to this idea At all 
events, it has sufficient basis for 
its support to establish thé conclu- 
sion that there is no necessary con- 
flict between the Organic and the 
Territorial Jaws: The Organic Act 
is susceptible of a construction that 
will avoid such conflict, and that 
construction is supported by long 
vsage in this and other Territories. 
Under these circumstances it is 
the duty of the court to adopt it, 
and to declare the Territorial act 
valid.” 


The Utah “ring,” including the 
Governor, was thus defeated in the 
First District, but the dead-lock in 
MeKean/s district continues, and 
why? Not because of all manner 
of reasons invented by misrepresen- 
tation and calumny}; not because 
the Territorial laws are unwhole- 
some or unsalutary; not because 
the “Mormons” obstruct the admin- 
istration of justice, as is alleged; but 
because Judge McKean obstructs 
it; by refusing to acknowledge the 
validity of that Territorial law, be- 
ing opposed to the doctrine main- 
tained by the National Supreme 
Court ever since May, 1870. 

During the Senate debate on the 
Frelinghuysen bill, last session, 
Senator Carpenter said, “We do 
know that the judges of Utah Ter- 
ritory, to-day, are under the impres- 
sion that they are commissioned— 


I do not say by the Government of 


the United States—but by that 
higher power which rules the uni 
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verse, to extirpate Mormonism and 
E Polygamy in that Territory. The 
Chief Justice of that court, (Hon. 
J.B. McKean) entered upon this 
crusade and was brought up stand- 
ing by the decision of the Supreme 
Court (Clinton vs Englebrecht, 13. 
Wall. p. 445-6), which wiped out 
everything that he had done. Ap- 
plication is now made to us for the 
purpose of strengthening them in 
_ that purpose.” 

In thav decision the Supreme 
Court unanimously held the Terri- 
torial jury law to be valid, and de- 
clared that Judge McKean’s court 
golly and purposely disregarded 
i ; 
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The law was passed in 1859, It 
had been acted upon by every 
Judge on the bench prior to the 
crusade. It is substantially a copy 
of the jury law of many of the 
States, and ample for all ordinary 
purposes, but not for packing juries, 
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Saur LAKE CITY, 
May 1, 1874. 
Editor Deseret News. 


Chief Justice Chase, when deliv- 
| ering the opinion of the Supreme 
1 Court of the United States in the 
Engelbrecht case, said— 


“The theory upon which the va- 
rious governments for portions of 
the territory ef the United States 
have been organized has ever been 
that of leaving to the inhabitants 
all the powers of self-government 
consistent with the supremacy and 
supervision of national authonty 
and with certain fundamental pnn- 
ciples established by Congress. The 
first plan for the establishment of 
governments in the territories, au- 
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Had Judge McKean acted under 
that Jaw, like his predecessors, and 
his associate, Judge Emerson, to- 
day, there would have been no 
dead-lock in our courts, but he is 
obstinate in his missionary zeal, 
and Congress, forsooth, must pan- 
der to him,or he will resign his 


ffice. 

If, Mr. Editor, you allow me 
space in your columns, ropose, 
from time to time, to establish cer- 
tain propositions touching Utah 
matters, the first of which 1s, that 
the already existing provisions for 
the administration of justice and 
the enforcement of the Jaws in 
Utah are ample for all ordinary 
purposes; that the avewed object 
of certain measures before Congress 
being tu suppress polygamy, they 
should be so constructed, and so 
limited in their application, as no 
reasons exist for their general ap- 

| plication. VERITAS 


NUMBER TWO. 


Powers of Territorial Legislatures—The Legislature and the 
Judiciary—' Mormon” Juries, 


thorized the adoption of state go- 
vernmentsfrom the start, and com- 
mitted all matters of internal legis- 
lation to the discretion of the in- 
habitants, unrestricted otherwise 
than by the State constitution ori- 
ginally adopted by them. In all 
the territories full power was given 
to the legislature over all ordinary 
subjects of legislation. The terms 
in which it was granted were vari- 
ous, but the import was the same 
in all.” 


Judge Titus, formerly Chief Jus- 
tice for Utah, in an opinion given 
iM Lake City, in May, 1865, 
said— 


‘All the Constitutions vest the 
Jaw-making power of the States in 
their legislatures. Congress, with ita 


M 


Ve 


6 UTAH AFFAIRS. 


a 


SINS Pape 


Jaw-making power confined to it- 
self, at its first session in 1789, up 
to 1805, has created thirty territorial 
governments [now 31]. by which 
all legislative power and authority 
of such Territories, in relation to 
their own domestic affairs, have 
been vested in the territorial legis- 
Jatures, more than twenty of these 
have become States, nnd the almost 
uniformly judicious exercise of 
these powers attests the wisdem of 
these grants.” 


Se a a a 


Venator Morton, speaking of our 
Mcd Act iu the U.S. senate, 
said— 


“The Organic Act gives to the 
territorial legislature general juris- 
diction to legislate upon all subjecta 
except those which are mentioned 
in the sixth section.” (i.e. ‘They 
shall pass no law interfering with 
the primary disposal of the soil; no 
tax shall be imposed upon the pro- 
perty of the United States; nor 
shall the lands or other property 
of non-residents be taxed higher 
than the lands or property of other 
residents, )? 

“It has the broad jurisdiction of a 
State legisleture, not limited by 
those provisions that State eonsti- 
tutions generally impose upon their 
legislatures.” (Cong. Globe, 3rd 
session, 42nd Congress, p. 1783.) 

Under this jurisdiction, the terri- 
torial legislature have from time to 
time enacted such Jaws asin their 
judgment the wants of the people 
required, generally adopting, as & 
basis, the most approved laws of 
other States and Territories. On 
this point Hon. Thomas Fitch, ad- 
dressing the House Judiciary Com- 
mittee, Feb, 10, 1873, said— 


“An act of the Utah Legislature, 
approved Feb. 18, 1870, entitled, 
‘An act to regulate proceedings 
in civil cases in the courts of justice 
of this Territory, and to repeal cer- 
tain acts and parts of acts,’ con- 
tains six hundred and five sections, 
and oecupies one hundred and 
seven pages of the laws of 1870. It 
is a civil practic- act, copied bodily 
from the revised vivil practice act 
of the State of Nevada, which was 


— 


taken almost without alteration 
from the California practice act, 
which was framed upon the basis 
of the New York code” [which has 
heen essentially adopted by some 
twenty of the States] ‘*fhe pas- 
sage ot this act by the Utah Legis- 
lature is of itself a complete refuta- 
tion of the allegations brought 
against them, viz., ‘That they have 
purposely neglected for twenty-one 
years to pass and establish a whole- . 
some, general system of Jaws ne- 
cessary to the welfare of a civilized 
eommunity. It evidences, on the 
contrary, that the Legislature of 
Utah promptly recognized the 
change which the railroad and the 
development of the mines had 
wioughtin the social condition of 
that Territory; and so recognizing 
the fact, that the people of Utah 
were passing from a pastoral, isolat- 
ed community to one of mixed in- 
terest and of contact with surround- 
ing, permeating civilization, they 
sought to shape and enlarge their 
lnws to accommodate the new con- 
ditions.” 


By an act in relation to the judi- 
clary, approved Jan. 19, 1855 (see 
page 29, Laws of Utah), the Legis- 
lature of Utah gave the supre- 
macy to the district and supreme 
courts, presided over by federal 
judges, over all inferior courts, and 
provided, “That the district courts 
shall exercise original jurisdiction 
both ja civil and criminal cases." 
(Sec 1, chap. 1.) Thus expiessly 
couferring ou the district courts 
ovigiaal jurisdiction in criminal 
eases where local laws are violated, 
a jurisdiction which, in the opinion 
of able jurists, they did not other- 
Wise possess. See. 80 provides, 
“That appeals are allowed from all 
decrees or decisions of the probate 
to the district courts,” thus making 
the power of the district over the 
probate courts well nigh absolute. 
Sec, 4 requires that “The judges of 
the district courts, respectively, 
shall report to the legislature, at 
each regular session thereof, all 
omissions, discrepancies, or other 
evident imperfections of the lauw, 
which have fallen under their ob- 
servation;” clearly showing that 
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the legislature not only gave the 
federal judges absolute power over 
all the inferior courts, but invited 
their aid in the prevention and eor- 
rection of any abuses. And at no 
time in the history of Utah has 
any court ever questioned the Juris- 
diction of the federal courts. 

Here are checks and balances 
provided for the courts, We have 
a well approved civil practice act. 
Our mode of selecting, impanelhng 
and summoning jurors, aud of elect- 
Íng marshals and attorneys is held 
by the National Supreme Corrt to 
be proper and valid. So far, at least, 
we may assert the sufficiency of our 
statute book for all ordinary pur- 
pores; and for the rest of the Terri- 
torial laws, while, with a Governor 
appointed by the President of the 
United States holding absolute veto 
power over every act of the legisla- 


ture, and with the reserved right of 


Congress to disapprove,at any time, 
any territoria] law, it isa significant 
fact that Congress has never inter- 
fered with them, only so far aa they 
may affect polygamy. 
Nor has the good character of 
“Mormon” juries been called in 
uestion. On the contrary, Mr. 
N. Baskin, one of the strongest 
advocates for proscriptive legisla- 
tion, testified before the House com- 
mittee on Territories,Jan. 21, 1870— 
I have been, for five years past, 
a resident of Utah: I must do the 
Mormons thejustice to say that the 
question of religion does not enter 
into their courte, in ordinary cases; 
I have never detected any bias on 
the part of jurors there in this res- 
pect, as I at first expected; I have 
appeared in cases where Mormons 
and Gentiles were opposing parties 
in the case, and saw, much to my 
surprise,the jury do what was right; 
but whenever their religion, or 
their peculisr institution, polyg- 
amy, comes in, then they are very 
sensitive, and you may be very cer- 
tain what will be their decision.” 


—— 


On this very subject, Hon. Thos, 
Fitch, aadressing the House Ju- 
diciary Committee, said— 


“Admitting frankly that this 
may be so, 1 ask if the remedy pro- 
posed 1s not worse than the diseare. 
Here you have a condition where 
nine-tenths of a community enter- 
tain views that preclude them trom 
doing their duty as jurors in a spe- 
cial class ot cases. Was not 
this the case in most of the Nor- 
thern States with respect to 
the fugiuve slave law? Was 
not this the case in the Soutbern 
States with respect to the crime of 
treason? If Congress declined to 
enact a law that would have en- 
abled Chief Justice Chase to pick 
out a jury that should eonvict 
Jeffeison Davis of treason, ought it 
now to enact a Jaw to enable Chief 
Justice McKean to pick out a jury 
to convict Brigham Young of poly- 
gamy? It seems to me that the law 
would bea greater offence against 
the spirit of democratic republican 
institutions than is the existence of 
the evil thus sought to be reached. 
It were better to leave the traitor 
to the judgment of history, and the 
polygamist to the encircling and 
assailing influences of monogamic 
civilization. And even if it should 
be decided to permit juries to be 
packed in order that polygamists 
may be convicted, I submit that 
such an extraordinary statute 
should not be permitted to extend 
its operations ene inch beyond the 
limits of its necessary domain. T 
submit that such a law should be 
made to apply only to trials for 
polygamy, and that all the wealth, 
the accumulations, the growing in- 
dustries ot 140,000 people (Gentiles 
and Mormons, polygamists and 
anti-polyyamists), should not be 
thus placed withon the grasp of a 
few men who might use their pow- 
er for the basest and most sordid 
purposes.” VERITAS. 
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Polygamy—N. Y. Merchants’ Memorial—The Judiciary— 
Utah Juries. 
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SALT LAKE Crrv, 
May 2nd, 1874. 
Editor Deseret News: 


Hon. W. H. Hooper, addressing 
the House of Representatives, Jan. 


*I know that popular indigna- 
tion generally is directed mainly 
against the doctrine and practice of 
polygamy. But that js not the 
grievance of those who incite and 
inspire the attacks upon Utah. 
They would like to be given the 
power to encumber the industries 
and handle the publio funds of 
Utah, and polygamy might be 
practised for all time without 
shocking their morals or disturbing 
their equanimity.” 


Impressed with similar views,the 
following memorial of some sixty 
of the prominent bankers, capital- 
ists and merchants of New York 
was presented to Congress, Feb. 27, 
1873— 


“To the President of the United 
States, and the Senate and House 
of Representatives jn Congress as- 
sembled. 

“The memorial of the under- 


.Signed, bankers, capitalists, and 


merchants of the city of New York, 
respectfully represents—That mind- 
ful of the imperative necessity of 
prudent and judicious action on 
the part of the government in mat- 
ters affecting the commercial and 
material interests of the several 
western States and Territories, with 
a view to enhance and perpetuate 
such interests and to avoid all le- 
gislation inimical to the uninter- 
rupted development of the resour- 
ces thereof, your inemorialists ask 
that all immediate legislation for 


the Territory of Utah be suspended 
until a thorough and impartial in- 
vestigation be made into the af- 
fairs of said Territory by a commis- 
sion of five or more impartial and 
experienced citizens, to be appoint- 
ed by Congress for that purpoge, 
and until the 1esult of such investi- 
gation shall be reported by the said 
commission.” (Cong. Globe, 3rd 
Session, 42nd Cong., page 1830.) 


The Territorial Legislature pre- 
sented a similar memorial to Con- 
grer, although disapproved by his 

xcellency the Governor. Thorough 
and impartial investigation is 
dreaded by the class to which he 
belongs. Their clamors for pro- 
scriptive legislation are based upon 
wholesale misrepresentations and 
calumnies, and they know it. And 
the heartless, un-republican, tyran- 
nical measures proposed are charae- 
ee of their framers and advo- 
Cates. 


There are thousands of American 
citizens now in Utah, not polygam- 
ists, and hundreds of thousands 
more, likely to come, and there 
are millions upon millions of money 
in the question, and these agitators 
modestly ask that, in order to pun- 
ish polygamy, Congress shall place 
into their individual hands the 
control of the courts in all cases, 
civil and criminal! ‘There is 
money in it, gentlemen.” True, 
but what about the justice? Sup- 
pose two wealthy mining compa- 
nies were litigants, and the previ- 
sions of the McKee bill were in 
force, viz., that the Judge, the U.S. 
Marshal, and the Clerk of the 
Court wherein the case is tried, 
may select from any part of the 
Territory two hundred men from 
whom jurors are to be drawn, no 
qualification required but that they 
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shall be citizens of the United 
States over twenty-one yearsof uge; 
what simpler thing than to insure 
any required verdict? Well did 
Senator stewart remark during the 
debate on the Frelinghuysen bill, 
and he spoke advisedly— 


* Judges with $3,000 a year are not 
the elassof men with whom these 
important interests can be trusted. 
Millions are involved in suits in 
Utah. A $3,000 judge in a Terri- 
tory cannot be avery great man; 
$3,000 will not support a judge and 
his family in any one of the Terri- 
tories.” 


He stated that Judge Strickland 
had resigned because his salary 
was inadequate, which drew from 
Senator Edmunds the 16mark— 


“No, it was because he had got 
richer there.” 


Mr. Stewart doubtless very well 
understood that, and continued— 


*[f he resigned because he 
got rich on the Dench there, 
is not that a reason for my 
amendment? Ie not that an ad- 
mission? Will you propose to place 
the destinies of the people in the 
hands of men who cau get rivh on 
$3,000 a year?” 


Ifsuch a measure is considered 
dangerous in such hands in civil 
eases, how much more so is it in 
criminal eases, without any right 
of appeal to a higher court? Re- 
eognizing this fact, Senator Thur- 
man moved an amendment to 
section 18 of theFrelinghuysen bill, 
providing that “a writ of error 
trom the Supreme Court of the 
United States to the SupremeCourt 
of the Territory shalllie in criminal 
cases where the accused shall have 
been sentenced io capital punish- 
ment, or to imprisonment for six 
months or upward, or to pay a fine 
of $1,000 or upward.” The necessity 
for such an amendment was clear- 
ly and ably established by Senators 
Thurman, Bayard, Sherman and 
Carpenter, as will appear hereafter. 
The amendment was agreed to so 
far asrelated te capital punishment, 


but that js too wholesome a provis- 
ion to suit the purposes of the 
‘missionary judge," consequently 
no appeal is provided for, im any 
criminal case, in Logan’s,McKee’s, 
and other bills. 


The New York Law Journal, 


speaking of Judge McKean in 1871, 
says— 


“Fis decisions we do not ques- 
tion, but the language accompany- 
ing those decisions has been so in- 
temperate and partial as to remind 
one of those ruder ‘ages when the 
bench was buf a focus where were 
gathered and reflected the passions 
ot the people.” 


Some of his judicial acts were re- - 


viewed in an address delivered by 
Hon. Thomas Fitch to the State 
Constitutional Convention, R. L. 
City, Feb. 20th, 1872, from which 
the following is an extract— 


“In September, 1871, a grand jury 
was summoned by the U. S. Mar- 
shal to attend the Third District 
Court of Utab. From the counties 
of Salt Lake,Tooele, Summit, Green 
river, Morgan, Weber, Box Elder, 
Cache and Rich, containing a popu- 
Jation of about 60,000 Mormons and 
10,000 Gentiles, twenty-three grand 


jurors and seventeen talesmen were 


selected and summoned. Of these 
forty persons, seven were Mor- 
mons and thirty-three were Gen- 
tiles. Each of the seven Mormons 
was examined on his vo? dire; and 
to the questions of the U. S. district 
attorney, R. N. Baskin, each re- 
phed, in effect, that he wasa mem- 
ber of the Chureh of Latter-day 
Saints, that he believed that poly- 
amy was a revelation to that 
church, and that in his ewn case 
he would obey the revelation 
rather than the law. When asked. 
the further question as to whether 
this belief in the revelation would 
aftect the action of the jurer in vot- 
ing f.r or against an indictment for 
polygamy, some jurors replied that 
it would affect their action, others 
that it would not. The U. S. At- 
toiney stated to the court that he 
intended to bring a number of ac- 
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eusations of polygamy before the 


grand jury, and challenged the 


seven Mormons. Judge McKean 
sustained the challenge and dis- 
missed thein from the box, and 60,- 
000 people in the Third District 
were thus deprived of the privilege 
of representation there. It is a fact 
worthy of notice that this grand 
jury, from which Mormons were 
excluded because they believed in 
polygamy, never found a single in- 
dictment for violation of the act of 
Congress of 1862, and never, so far 
as known, sent fora single witness 
upon,orattempted to consider any 
accusation of, polygamy. Indict- 
ments for Jewd and lascivious co- 
habitation’ were found by the 
score, irdictments for murder com- 
mitted fifteen or twenty years ago 
were found by the dozen, upon the 
unaided and uncorroborated testi- 
mony of a witness who confessed 
himself the principal in these mur- 
ders; but the threat of ‘indictment 
for polygamy,’ having fulfilled its 
mission by furnishing an excuse to 
exclude Mormons from the grand 
jury box, was heard no more. * * 
A man named Thomas Hawkins 
had been indicted under a Territo- 
rial statute for the crime of adul- 
tery, and in October, 1871, he was 
tried before Judge McKean, and a 
jury. Two or three Mormons who 
ehanced to creep on to the marshal’s 
venire were asked if they believed 
in polygamy, to which question 
they replied, Yes. They were fur- 
ther asked if they believed a man 
eould be guilty of adultery who 
committed the act constituting 
that offense under a claim of plural 
or polygamous marriage; the reply 
was, No; whereupon the district at- 
torney challenged the jurors for 
bias, and the judge sustained the 
ehallenge, and directed the jurors 
to leave the box, although there 
was not a line of pleading or re- 
cord, nor a word of counsel or client 
by which the judge could judicial- 


ly conjecture, much less know, that 
the defendant would set up any 
polygamous marriage as a defence 
to the charge of adultery.” 

By his rulings four good citizens 
of the highest respectability were 
denied the right to sit on juries,and 
inthe case of one of these—Mr. 
Wm. Naylor, who declared to the 
court he had but one wife—the pre- 
cedent was established that fer no 
other offense than purely religious 
belief American citizens with one 
wife, or no wife at all, may be de- 
prived of their most sacred, funda- 
mental rights. 

We by no means: believe that 
polygamists cannot commit adul- 
tery, and the offense is considered 
of the gravest character. The Terri- 
torial law is— 

“Every person who commits the 
crime ef adultery shall be punished 
by imprisonment not exceeding 
twenty years,and not less than 
three years, or by fine not exceed- 
ing one thousand dollars, and not 
less than three hundred dollars; or 
by both fine and imprisonment at 
the discretion of the court. And 
when the crime is committed be- 
tween parties, any one of whom is 
married,both are guilty of adultery, 
and shall be punished accordingly. 
No prosecution for adultery can be 
commenced but on the complaint 
of the busband or wife." (Page 53, 
Laws of Utah, 1870.) 

Hawkius was convicted on the 
sole evidence of his wife, who, in 
despite of the protest of counsel, 
was permitted by Judge McKean 
to testify inthe case, and the pre- 
cedent was established by decree of 
the Judge, thata wife might testi- 
fy against her husband. z 

In the celebrated Engelbrecht 
liquor case, Chief Justice McKean 
presiding, out of 62 jurors summon- 
ed by the U. S. Marshal on an open 
venire, only four were “*Mormons,” 
and these four were challenged off. 


VERITAS. 
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NUMBER FOUR. 


Judiciary and Juries—Utah Jury Law. 


SALT LAKE City, 
May 5th, 1874. 


Editor Deseret News: 


Well did Senator Thurman re- 
mark— 


** We cannot conceal it from our- 
gelves, we know it to be so, tbàt in 
Utah Territory there have been 
judges who have been rather re- 
markable for a spirit of persecution 
than for a spirit of enlightened and 
impartial administration of the 
Jaw.”—Cong. Globe, 8rd sess., 42nd 
Cong., p. 1802, 


George Alfred Townsend, an eye 
and ear witness of the Hawkins’ 
trial for adultery, writing to the 
Cincinnati Commerciat, Oct., 1871, 
thus summarises the argument of 
defendant’s counsel in that case— 


“The command, ‘Thou shalt not 
commit adultery,’ was delivered to 
a polygamous people, and engraved 
upon stone by the husband of three 
wives. The same public opinion 
and religious inculcation which en- 
acted the statute against adultery, 
married the prisoner to ns wives, 
and honored the children of them 
equally. The rulings of the courts 
in Utah, both probate and district, 
for twenty years, had been in ac- 
cordance with this theory of marri- 
age, and now, seven years after 
committing the act charged with 
his second wife, a rusty law is 
drawn from its antique sheath, 
and made retroactive upon this 
man. The polygamists on trial in 
the person of the prisoner had left 
civilized places and entered the 
desert, followed by the women, to 
altest their belief in this dispensa- 
tion, and obey it out of the way of 
the people. Judge Mck ean deliver- 
ed a harangue to the jury, answer- 
ing every point made by tbe de- 


fense. It was a speecu of three- 
quarters of an hour, and amounted 
te an exhortation to convict. As 
to the intent of the Territorial Leg- 
islature (thirty-five out of tbirty- 
nine of the members practised plu- 
ral marnage, who enacted the sta- 
tute against adultery) he said, that 
was no more to be conjectured than 
that Magna Charta could be inter- 
preted away because King John, its 
granter, was a tyrant; a statute 
against gambling might be simi- 
larly disproved because the enactors 
were proven to play at chancel” 


It is to provide this man with. 
such power as shall ensure convic- 
tion, and hide the infamy under 
the name of trial by jury, that the 
Government of this mighty Re- 
public is asked so to debase itself. 


Blackstone says of trial by jury— 


“Itis the glory of the English law. 
It is the most transcendent privilege 
which any subject can enjoy or 
wish for, that he cannot be affecved, 
either in his property, his liberty or 
his person, but by the unanimous 
consent of twelve of his neighbors 
and equals; a provision which has, 
under providence, secured the just 
liberties of this nation for a long 
succession of ages.” 


Hon. W. H. Hooper, addressing 
the House of Representatives, 
March 23, 1870, against the passage 
of the Cullom bill, a similar meas- 
ure, said— 


“The trial by jury by this bill 
is worse than abolished, for its 
form—& sickening farce—remains 
while its spirit is utterly gone. A 
packed jury is worse than no jury 
at all. The essence of a trial by 
jury consists in the fact that the 
accused is tried by a jury drawn by 
lot from among his neighbors. A 
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jury which will bea fair epitome 
of the district where the offence is 
charged, and thus such a tribunal, 
as wil agree to no verdict, except 
such as, substantially, the whole 
community would agree to, if pres- 
ent and taking part in the trial. 
That no person shall be punished 
*ho, when brought to the barof 
publie opinion in the community 
where the alleged offence is com- 
mitted, is nof adjudged to have 
been guilty of a erime.” 


What Judge McKean, Governor 
Woods, and Baskin & Co., ask for 
is precisely the reverse of all this. 


Senator Trumbull says— 


“The object of a jury is entirely 
defeated and a jury trial goes for 
nothing if the judge selects the 
jury. And the clerk and marshal 
are really subordinate officers of the 
court, and are very apt to be influ- 
enced by the judge himself. * * 
The object of a jury 18 to be a check 
upon the judge. I think it is objec- 
tionable to have the officers of the 
court select the jury.” P. 1785. 


Senator Sherman says— 


“The judge ought nof to have 
anything to do with the selection 
of a jury. It seems to me some 
local authority whose power ema- 
nates from the people and does not 
emanate from the U. S. govern- 
ment ought to be selected to join 
these commissioners. There is the 
foundation of all trials and of all 
justice.” P. 1786. 


Senator Thurman, in an able ar- 
gument, says— 


“To prevent perversion of the 
law, in my judgment, the safe- 
guards are not sufficient. I thought 
so in committee; I think so still. 
The more reflection I have given to 
the aubject, the more I am satisfied 
of it. * I will not say what 
kind of courts we have in Utah, for 
Iam a little chary about making 
accusations denn men for which 
I have no plain and obvious found- 
ation; but I will say, that they are 


courtsin which I have no confi- 
dence, or very little.” P. 1782, 


He therefore moved an amend- 
ment, providing that three jury 
commissioners be chosen by the 
Territorial Legislature, to act in 
conjunction with the judge, mar- 
shal and clerk, the last three to 
make up the list until the Legisla- 
ture shall meet. 

Senator Frelinghuysen moved to 
substitute “two,” instead of “three” 
commissioners, and the amend- 
mentas amended was agreed to. 
P. 1787. 

Senator Stewart moved that un- 
til the Legislature meets, the two 
commissioners be selected by the 
district judge from the probate 
judges. That amendment was also 
agreed to. P. 1797. 

And still another by Senater Cas- 
serly, that the 200 male citizens 
from whom the jurors are to be 
constituted shall be ‘qualified 
electors within the provisions of 
this act.” 

Senator Trumbull would have 
gone further; he would bave ex- 
eluded the judge and substituted 
the governor,to which proposition 
Senator Sherman objected. He 


— 


“T see the objection to the gover- 
nor being consulted. He is the 
executive officer of the Territory, 
called upon to execute the laws, 
and he is a man who necessarily 
takes sides on political questions. 
He may be a man of strong parti- 
san feelings, and from the nature 
of hie office, I think, he ought not 
to be called to administer any thing 
in connection with the courts.” 
P. 1786. 


To which Senator Trumbull re- 
plied— 


“Tf there is objection to the Gov- 
ernor having this power, take the 
surveyor general, or any person 
other than the judge.” 


If there could be any fairness at 
all in ting. purely local matters 
out of the hands of local legisla- 
tion, there would be some fairness 
in those amendments, but they 
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have all been carefully omitted in 
the bills now before Congress. 
Since the virtual demise of the 
McKee bill, however, Merritt & 
Co. have received fresh instruc- 
tions. “The Judge,Clerk and Mar- 
shal packing process is an ugly pill, 
coat it with sugar, make it fook Jess 
ugly, and Congress will swallow 
it.” Hence the amended Poland 
bill. Butit has the same object in 
view under a fairer face,and what 
cannot be reached openly must be 
reached by circumvention. 

Had honest juries been wanted, 
he could have had them in Sept., 
1871, and ever since, under the Ter- 
ritorial jury Jaw, which Chief 
Justice Chase said McKean’s Court 
“wholly and purposely disregard- 
ed,” a law which the National 
Supreme Court declared, in Dec., 
1871, was “obligatory upon the 
district courts of the Territory.” 

Hon. Thos. Fitch, in his address 
to the House Judiciary Committee, 
Feb. 10, 1873, said of this law— 


“The ‘mode of obtaining grand 
and petit jurors jn Utah is the 
same as that pursued in many parts 
of the country. "The county court 
of each county, at its first session 
in each year, selects (at least) fifty 
names from the assessment rollof 
persons eligible as jurors. These 
names are written on slips o^ paper 
and deposited ina box, the box is 
shaken up, and the jury panel 
drawn therefrom promiseuously. * 
* * Inasmuch as nine-tenths of 
the persons eligible to jury duty are 
Mormons, it is difficult to compre- 
hend how this ean be remedied 
without either converting or dis- 
franchising the Mormons. It is 
scarcely within the scope of con- 
gressional power to accomplish the 
first, and it certainly does not seem 
right to perpetrate the second. * 

* Tventure the assertion that no 
jury list has ever been made out in 
Utah in which the nou-Mormon 
element has not been accorded a 


larger representation than its num- 
bers entítled it to expect. It has 
not been asserted, except by iuuen- 
do, that this ‘Mormon control’ has 
ever been improperly exercised.” 


Thejury law was made in Jany. 
1859. At that time the counties 
haa comparatively a sparse popula- 
tion, some of them could hardly 
furnish fifty eligible jurors, bence 
the limited number; 1n larger coun- 
ties the practice has been to increase 
the list ın proportion to the popu- 
lation, and as there are nine coun- 
ties in Judge McKean’s distriet, 
the least number must be 450, while 
it may be, and is, in practice, much 
greater. Last February, the Etah 
Legislature sought to amend the 
jury law by requiring each County 
Court, each year, to “take from the 
assessment roll the names of all 
persons known or believed to be 
eligible to serve as jurors, write 
each name in full on a separate 
slip of paper, or ticket, and 
fold thesame so that the name 
thereon cannot be seen, and place 
all of said papers, or tickets, in a 
box prepared for that purpose, 
thoroughly mix said tickets, and 
not select, but draw from said box, 
at least one hundred names, to 
serve as jurors, and make a list of 
the names so drawn, which list 
shall be filed with the clerk of the 
county court, who shall keep in his 
office a box, in which he shall de- 
posit the names on the list, having 
previously written each name ona 
separate ticket, and so folded said 
ticket that the name thereon does 
not appear. Provided, if in any 
county there are Jess than one hun- 
dred persons eligible to serve as 
jurors, tbe names of 277 persons eli- 
gible to jury service shall be drawn 
by the county court.” 

The amendments passed both 
houses, but were vetoed by Gov- 
ernor Woods. If fair play were 
wanted, what could be fairer? 

VERITAS. 
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NUM BHR FIVE. 


Peculiarities of Utah Bills before Congress. 


SALT LAKE CITY, 
May 12th, 1874. 
Editor Deseret News: 
The provisions of nearly all of 


_ the Utah bills before Congress’ for 


impanelling juries are extraordi- 
nary, unconstitutional, and anti- 
republican. They place in the hands 
of men, in whose selection the peo- 
pie bave no voice—may be unscru- 
pulous men-—an almost absolute 
power over the highest rights of 
person and property; a power that 
is simply despotic, unless a corses- 
ponding breadth of appeal be pro- 
vided from every decision of such 
courts to the supreme tribunal of 
the land. 
An appeal to the supreme court 
of the Territory, particularly in 
olygamic cases, amounts to noth- 
ng. Theterms of those bills virtu- 
ally pronounce polygamy to bea 
crime, and in a great degree the 
same power that creates the 
Jaw appoints its administrators and 
holds them responsible for its ad- 
ministration. Moreover, in refus- 
ing citizenship to aliens, and the 
right of sitting on juries to citizens, 
solely for believing tbe doctrine.of 
plurality of wives to be a divine 
revelation, judges of that court 
have, practically, prejudged the 
merits of all such cases already. 
The objections raised in the Sen- 
ate, Feb. 26, 1873, to Mr.Tburman's 
amendment providing for appeals, 
were—that it would overburden the 
national Supreme Court with busi- 
ness; thet it would delay punish- 
ment; that it would callin question 
the judgment ofthe President of, 
the United States and that of the 


‘Senate, as if they sent to Utah 


Judges who were impure in their 
lives and not learned in the Jaw; 
and that while, in civil cases, com- 
plicated questions of property 
sometimes arose, criminal statutes, 
as a rule, were directed against 
plain offences. 


All of these objections were ably 
answered, a synopsis of which is 
taken from the Congressional Globe, 
8rd session, 42nd Congress, page 
1802 and succeeding pages— 


Mr. Thurman. “Tt is of the ut- 
most consequence that the admin- 
istration of the Jaw shall be such 
as to command not simply the obe- 
dience but the respect of the people 
of that great Territory, and I do 
think that nothing would tend 
more to secure for the Jaws a faith- 
ful observance, and to procure for 
them a sincere respect, than to 
allow cases to come up to the Su- 
preme Court of the United States, 
under reasonable restrictions. There 
is nothing in this world so danger- 
ous as unrestrained power, and 
judges are but men. I think it 183 
disgrace to our laws that upon the 
sentence of one ig De man, a dis- 
trict judge of the United States, 
whom the Senator (Frelinghuysen) 
would not employ, if he were at 
the bar, to collect a $500 note, a 
man may be sentenced to death, 
and there is no opportunity to re- 
view that decision. There is a writ 
of error to the supreme court of the 
Territory, but how is that court 
constituted? The district courts are 
held by the members of the supreme 
court. A single judge of the su- 
preme court holds a district court. 

“It js said that these judges are 
nominated by the President, and 
confirmed by the Senate. Ay, sir, 
they are, but does not the Senator 
know full well,for he belongs to the 
Judiciary Com mittee,the trouble we 
have bad to obtain men fit to hold 
judicial station, not simply in the 
Territories, but in the States? Does 
he not know what difficulty we had 
at this very session to determine 
who should be a judge in Utah 
Territory? I can speak no more 
plainly, because I cannot speak of 
our proceedings in executive res- 
sion; but will he tell me that the 
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Senate is any sufficient guarantee 
that there will be no error in his 
decision? No, sir; that will not do. 

** Again, he says ‘there is danger 
of overloading the Supreme Court 
of the United States.’ Sir, if we 
are to protect that court from hav- 
ing au excess of business, we had 
better begin at some other end of 
its calendari we had better curtail 
its jurisdiction somewhat in civil 
eases, 1n order that it may have 
time to decide the criminal cases 
that ought properly to be brought 
before it.” 


In reference to the objection of 
Senator Edmunds who said, “If 
you are to providein criminal cases 
in general in this Territory or in 
any other that there shall be an 
appeal to the Supreme Court of the 
United States betore the sentence 
of the law shall be executed, then 
you say in effect that there shall 
be no punishment at all, because 
the time between the commission 
of the offense and the trial and the 
verdict of the jury and that final 
sentence of the law which is to 
earry it into effect, is so great that 
all the theories upon which penal 
Jawsrare framed, excepting one of 
the many, are entirely dissipated 
and have gone to naught.” Mr. 
Thurman replied— 


“I can imagine that if any of the 
safeguards that we and our fathers 
befure us for many centuries deem- 
ed not only necessary, but to be the 
brightest page in the judicial his- 
tory of the United States and of 
Great Britain, were pressed upon 
the attention of theSultanofTurkey, 
or the Shah of Persia, or the Khe- 
dive of Egypt, he would answer in 
almost exactly the terms employed 
by the Senator from Vermont. He 
would say, *Why the eriminal law 
is plain; there ought to be speedy 
trial and speedy punishment. 
Why have a jury? Why not let 
the cadi convict, sentence, and 
execute on the hour, on the min- 
ute? Why not have speedy justice 
like that? Why trammel it with 
ajury trial, with an indictment, 
with lawyers to puzzle and bother 
and eonfound the trial? Sir, the 
argument is simply the argument 


& 


fact that the judge is nominated by 
the President and confirmed by the 
of despotism the world over, the 
argument that despotiam always 
hasemployed, 


“Why, sir, how ignorant, how 
uuwise were our fathers. Our fa- 
thers adopted the Constitution of 
the United States without a bill of 
rights, and so dissatistied were the 
people that almost every State that 
had ratified the oid Constitution 
said there should be a bill of rights. 
so much so that ten sections, an 
billa of right, were proposed by the 
eonventions that ratified the Con- 
stitution and were adopted within 
a yeur or two after the Constitution 
was ratified, by nine States, and 
among them we find— 


“ ‘No person shall be held to an- 
swer fora capital or otherwise in- 
famous crime, unless on a present- 
ment or indictment ofa grand jury 
* * nmorshallany person be sub- 
ject for the same offense to be twice 
put in jeopardy of life or limb; nor 
shall be compelled in any eriminal 
case to be a witness against him- 
self, nor be deprived of life, Jiberty, 
or property without due precess of 
law.? 

And again— 

“In al criminal prosecutions 
the accused shall enjoy the right 
to a speedy and publie trial, by an 
impartial jury of the State and dis- 
trict wherein the crime shall have 
been committed.’ 

“Why, how unwise, how foolish 
were our fatbers to put that in the 
Conatitution if theargument of the 
Senator is correct. 

“The Senator says that the ques- 
tions that arise in a criminal] trial 
are plain. Are the legal questions 
plain? Are not your books of re- 
ports full of the most difficult ques- 
tions arising in criminal cases, and 
full of eases in whieh the court of 
last resort haa revered the decisions 
of the inferior court?” 

After citing a number of ‘cases, 
Mr. Thurman inguires— 

“Why, sir, can there be no ques- 
tion whether a law is constitutional 
or not which arises in a criminal 
trial?” 
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That ig precisely the question as 
to the law of 1862 against polygamy; 
and there is no provision for &p- 
pealing it. 

Mr. Thurman. “T say that itis a 


' reproach that no writ of error lies 


from the Supreme Court of the 
United States to the Federal infe- 
rior P peer yer in criminal cases, 
and I say further, that this is the 


only civilized country on the face 
of the globe in which such a state 
of things exists. I affirm that this 
is the only civilized country on the 
lobe in which a man can lose his 
ife by the judgment of an inferior 
court and no appeal, no revisir 
whatever, be had.” Page 1811. 


. VERITAS. 


NUMBER SIX. 
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No Appeals in Criminal Cases— Exclusion of '' Mormons” 
from Juries. 


SALT LAKE CITY, 
. May 19th, 1874. 
Editor Deseret Newa: 


In the debate on providing for 
appeals in criminal ases Senator 
Bayard said— 


“Our theory is to have restraints, 
checks and balances upon power, 
whether judicial or otherwise, and 
they form one great part of the 
pocorn. of our system; and why, 

ask, may not that well be applied 
to this act? * * Human punish- 
ments can have no sanction except 
they are simply for example; they 
have ro sanction if they are for pur- 
poses of vengeance alone. There- 
tore, surely it is better, in the ano- 
malous condition of affairs for 
which you are proposing at this 
time positively to legislate, that 
you should at least impose some 
limitation upen the high penal pow- 
ers given by your law toajudiciary, 
not the choice of the people of the 
Territory, in whose selection they 
have no voice. * * You ‘create 
the peculiar class of offenses (poly- 
gamy) which this bill is intended 
to punish. They are not evil in 
themselves. They are,simply evil 
because your statute prohibits them. 
You create the offense; you created 
the judge; yoe gave the people te 
be affected no power to choose 
their judge; and, therefore, I say 


that it behoves you that you should 
give every chance for a revision of 
an inaecurate or an unjust sen- 
tence.” (Page 1802, as betore.) 


Mr. Carpenter—*'It is, as the 
Senator from Ohio (Thurman) has 
well said, a shame thab à man can 
be tried for his life ina district 
court of the United States before a 
single judge aud have no writ of 
error to any other tribunal. A dis- 
trict judge may be the best man in 
the world; he js n < expected to be 
the greatest man ii the world. You 
shut the door upon superior profes- 
sional attainments when you fix 
the salary at $3,000 or $3,500. They 
never will be very great men 
while good lawyers can make 
$10,000, $15,000, and $20,000 a year 
at their profession. * * * 
And yet to-day in the Federal 
eourts you give no writ of er- 
ror to the Supreme Court in a case 
of treason or murder, for which a 
man, if convicted, may be execut- 
ed, while if his farm worth $2,000 
be taken from him he may go to 
the Supreme Court of the United 
States. It is no answer to say that 
the Supreme Court is burdened 
with business. I may eome to the 
Supreme Court of the United States 
in any case exceeding $2,000, ex- 
clusive of costs, and the fact that 
the Supreme Court is overburdened 
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with business is no bar to my ap- 

lication fora writ of error. But if 

am put on trial for my life befoie 
a district judge and sentenced to 
be hanged, I cannot have a wit of 
error from the Supreme Court to 
revise the questions of Jaw because, 
forsooth, the court is too busy to at- 
tend to a single citizen’s being 
banged.” * * ' 


“The judicial power of this Union 
must be co-extensive under the 
Constitution with your legislation. 
If you punish offenses, you must 
give the Federal machinery for 
trial, and you disregard your duty 
when you do not give all the safe- 
guards which the Constitution con- 
templates in criminal trials.” * * 


“I fear that, from the best of mo- 
tives and with the greatest caution 
and prudence that it is possible to 
exercise, we may do more harm 
than good, we may do more injust- 
ice than justice, we may punish 
more innocent people than guilty 
persons. I would throw around 
the proceedings under the law 
every possible safeguard. I would 
give these people the right of ap- 
peal I do not speak particularly 
of the precise limits fixed by the 
amendment. * I would not 
exclude every man prosecuted for 
erime from the right of being heard 
in thesupreme tribunalof the laud. 
If these men aie to be tried they 
are to be tried tor violating the act 
of Congress, and the judicial power, 
with the supreme tribunal at its 
head, should be authorized to reach, 
to hear, and to determine all those 
causes." (Page 1804.) 


The words **for violating the act 
of Congress;" the remarks of Mr, 
Bayard on page 1802, *'I do not 
know what 3s the value of this 
amendmentif it be restrained to 
merely capital causes, because L am 
not aware of any capital eases that 
could occur under the provisions of 
this act;” again, “I do not think 
there can be any capital cases under 
this act;” ulso these of Mr. Sher- 
man (page 1804), “I think the 
eases that may arise under this 
law are exceptional, and I should 
be glad indeed if some mode could 
be pointed out by which an unex- 


ceptional tribunal could be provi- 
ded to try all these cases of a semi- 
political character;” all clearly 
show that at least three Senators 
were legislating with intent to ap- 
ply exclusively agaist polygamy, 
aud, doubtiess, that was insidiously 
represented as being the intent of 
the framersof the bill. It1s not so 
expressed, however, but, on the 
contrary, the bill is general in its 
applications, being, ‘a bil in aid 
ot the execution ef the laws in the 
Territory of Utah and for other 
purposes,” and it is opem to that 
grave objection, as are all the other 
Utah bills now before Congress, 
that while they are ostensibly 
aimed at polygamy, they are not so 
hmuted, but provide forthe selec- 
tion of jurors in all cases whatso- 
ever, Civil and criminal, to be tried 
in the District Courts both in 
United States and Territorial busi- 
ness. 

This is an objection, because, for 
all general purposes, the mode of se- 
lecting, unpauelling and summon- 
iug jurors hasbeen alieady provided 
for Sy loea! legislation under the 
O:ganie Act ns in other Territories, 
and it is not claimed, only by inu- 
endoes without toundation 1n fact, 
that the power 80 conferred hasever 
been abused. 

Suppose the legislature have err- 
ed is providing that the Probate 
courts shall exercise civil and crim- 
inal jurisdiction concurrent with 
the District Courts, would not the 
true remedy be for Congress, which 
has impliedly approved that Jaw for 
twenty-two years, to legalize the 
past acts of those courts, aud de- 
clare the jurisdiction they may 
exercise hereafter? But to deprive 


the people of Utah of the right to ~ 


sit on juries, on that account, would 
be in the nature of an act of ven- 
geance. 

Again, every allegation made, 
that “crime goes unpunished in 
Utah,” applies chiefly to those Fed- 
eral courts which Federal judges 
have locked up. Should the people 
be denied representation ín the 
jury box on that account? 

It is predicated of the people of 
Utah that they will not convict of 


E 
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| districts, some have never seen the 
place appointed tor holding their 
courts, and none of-them have 
resided in their districts until very 
recently, unless an oceasional visit 
ean be called a residenee. Conse- 
quently, any application for 
judicial interference, either erimi- 
nal, common law or chancery juris- 
a has been wholly impractic- 
able. 
“But suppose these courts had 
been in legular session. St.George, 
a city of two thousand inhabitants, 
possessing large agricultural and 
manufacturing interests, is situated 
in the southern portion of the Ter- 
ritory, in the second judicial dis- 
trict, aad one hundred and twenty 
miles from Beaver, where the court 
is held. The facilities for traveling 
would require a citizen of St.George 
to arrive at Beaver in about three 
days. Would it not, under these 
circumstances, be highly inconve- 
nient for him to transact any busi- 
ness in the district court? A citizen 
of Boston can travel te Chicage 
quicker and eheaper and more com- 
fortably than a eitizen of St. George 
ean travel from his home to Beaver, 
yet we apprehend that the citizen 
of Boston would consider it some- 
thing of a hardship should he be 
obliged to transact all his business 
at Chicago; and he would not be 
considered unreasonable should he 
ask for some local ta3bunal. Other 
towns in the Territory are simuarly 
situated to that of St. George, and 
without local courts of some kind 
they are wholly without protection 


Baur LAKE Crry, 
May 21, 1874. 
Editor Deseret News. 


The reasons why the Utah Legis- 
lature conferred civil and criminal 
jurisdiction on the Probate Courts, 
are thus stated in a memorial of 
lawyers and other influential citi- 
zens of Salt Lake City, to Congress, 
Feb. 17, 1878, as printed in the Con- 
gressional Globe. 


“The Territory of Utah extends 
three hundied and sixty miles 
north and south, and two hundred 
and sixty-four miles east and west, 
aud now contains a population 
equal to that of any other two Ter- 
yitories In the United States. Its 
inhabitants are settled mostly in 
towns and villages, For the popu- 
lation of this 'lerritory Congress 
has provided three courts; First 
District Court, held at Provo; 
Second District Court, Held 
at Beaver; Third District. Court, 
held at Salt Lake City. Of these 
courts, the first two mentioned 
hold one term a year, and the Jast 
mentioned two terms à year. The 
time during which the First and 
Second District Courts bave been in 
session up to within the last two 
years will not average two days in 
each year; and there has been & year 
or more at times when no district 
court has been held outside of 
Salt Lake. The District Court of 
Salt Lake is in session but a small 
portion of the time. Of the judges: 
appointed to the first and second 
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by judicial authority in property or 
person. 

“Under these circumstances, can 
it he said that the Legislature of 
Utah acted unwisely in confernng 
jurisdiction on the Probate Courts? 
Would they not have fallen far 
short of their duty had they neg- 
lected to throw around their infant 
settlements, so widely separated, 
such protection as the Probate 
Courts afforded?” 


In my second letter it was clearly 
shown that it was only the intent 
of the Legislature to confer on the 
Probate Courts coucurrent juris- 
diction with the District Courts 1n 
civil and criminal watters of the 
Territory. This jurisdiction was 
conferred by the Legislature under 
section six of the Organic Act, 
which declares that ‘‘the Legisla- 
tive power of said Territory shall 
exlend to all rightful svbjects of 
legislation, consistent with the 
constitution of the United States 
and with this aet." The statute 
conferring this jurisdiction was ap- 
proved Feb. 4, 1852, and, under the 
rule of the Supreme Court of the 
United States, until that act 1s dis- 
approved by Congress, 1t must be 
held to be valid. Asit has receiv- 
ed the implied sanction of Cuugress 
for twenty-two years, it is reason- 
able to infer that it was appioved 
by that body. 

Since some time prior to Sept., 
1871, when a grand jury wasillegal- 
ly summoned by the United States 
marshal on an open venire to at- 
tend the Third District Court of 
Utah, Judge McKean presidiug, not 
a single criminal bas been brought 
tojustice in that court, 1f we except 
the case of Thomas Hawkins, al- 
ready referred to, for committing 
adultery with his wife, on com- 
plaint of his wife, tried under a 
‘Teriitorial statute. And unless 
the Probate court bad exercised the 
jurisdietion, legally conferred upon 
it, numbers of criminals must have 
gune unpunished and the peace of 
society been jeopardized. And 
even as it is, the light of appeal 
being granted in every case, it is 
the common practice for convicted 
criminals to appeal from the Justi- 
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ce's and Probate Courts to the Dis- 
trict Courts, and obtain their re- 
lease after having been convicted, 
as provided by law, by justices ora 
jury of their peers. 


| 
I find,by reference toan Exhibit, 
duly certified, thatfrom June 29th,~ 
1872, to November 14th, 1873, the 
Piobate Court of Salt Lake County 
alone tned 58 cases, including the 
crimes of arson, larceny, robbery, 
hoise-steahng, forgery, assault, 
manslaughter, and four cases of 
murder Similay exhibits show 
wherein federal judges have inter- 
fered with the administration of 
justicein hundreds of other cases 
in the lawfully constituted courts 
of the Territory, by liberating all 
manner of criminals, after lawful 
conviction, in defiance of the uni- 
versal rule of Jaw, that the acts of 
de facto officers cannot thus be 
collaterally attacked. In addition 
to those exhibits, the following ab- 
stract 1s submitted, taken from an 
affidavit of John Burt, shenft of 
Box Elder County— 


In the justice’s court for Malad 
precinct, at the City of Corinne, 
before O. H. Elliott, justice of the 
peace, (Mr. Bioti is not a “Mor- 
mon?) December 28, 1872, Richard 
Martin and Martha Martin made 
affidavits charging Othello 5. 
Wright, Thomas Heller, William 
Schoonover, Alexander Toponee and 
Edmund P. Johnson (the two last 
named persons were U.S. deputy 
marshals) with stealing cattle and 
borses. Aftera Jengthy examina- 
tion and the hearing of a number 
of witnesses, all of the above named 
defendants and one George Butter- 
baugh were committed to answer 
tothe charge of grand larceny in 
the Probate Court of Box Elder 
County, January 6, 1873. There 
the grand jury being duly impan- 
elled found indictments against all 
of the above named defendants for 
stealing cattle and horses, 267 in 
number, and of the aggregate value 
of $8,590. Associate Justice C. M 
Hawley issued a writ of habeas 
corpus, January 28, 1873, which 
was served by M, T. Patrick, U.S. 
Marshal, and the prisoners were 
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diseharged from imprisonment and 
from the custody of the sheriff. 

Judge Hawley’s court met at Cor 
inne, January 29, 1878, but the peo- 
ple had retired from the field in 
disgust. Judge Hawley, address- 
ing himself to the prisoners in open 
court, used the following lan- 
guage— 


“Tf any judge or sheriff of this 
county, or any other county in this 
‘Territory, shall at any time in the 
future seek to interrupt you in the 
free exercise of your liberty as 
American eitizens, you will please 
make the fact known to me and I 
shall see that they are punished to 
the utmost exteut of the law. Gen- 
tlemen, you are now discharged 
and this court adjourned.” 


There is another exhibit, taken 
from the records of the Probate 
Court of Salt Lake County, of 
eighty-four civil cases therein ad- 
judieated. Those cases clearly 
show the confidence repo«ed in the 
Probate Courts by non-“Mormons” 
and dissenters, sixty-two of whom 
were plaintiffs. Among those 
plaintiffs are several of the most 
prominent agitators for congres- 
sional legislation for Utab. One is 
a case of Walker Bros., dissenters 
(of whom Joseph R. Walker is the 
principal partner, and a chief agi- 
tator) plaintiffs, against James 
Robbins, a Mormon," defendant, 
wherein the plaintiffs recovered 
judgmenton the llth June, 1866, 
for $497.84. 

The exhibit also shows three 
separate cases wherein Stephen De 
Wolfe, law partner of R. N. Bas- 
kin, recovered judgment against 
“Mormons” as follows— 

Stephen De Wolfe vs. Thomas J. 
Franklin e£ ak, plaintiff recovered 


* 


judzment, 12th May, 1860, for 
$278.50 and costs. 

De Wolfe and Standeford, assig- 
nees of C. A. Perry & Co., vs. A. 
Gardner (a “Mormon” bishop); 
plaintiff recovered judgment, 16th 
June, 1862 

S. De Wolfe ve. Naisbitt and 
Hindley; plaintiff recovered judg- 
ment, £9th Nov , 1868, for $650,80. 

On the exhibit are two cases 
wherein John B. Kimball is plain- 
tiff, a non-“Mormon,’ deceased, 
formerly a partner of H. W. Law- 
rence, à prominent agitator, which 
are decided in Mr. Kimball’s fayor 
and against “Mormons,” viz.: John 
B. Kimball vs. George Snow, plain- 
tiff recovered judgment 13th June, 
1859, for $61 and costs; and also 
against Charles Crismon (a **Mor- 
mon,?) for $476.40 and costs. 

Another agitator is one of the 
plaintiffs in the case of Seigel 
Bros. ve. C. S. Cram (a Mormon”); 
plaintiff recovered judgment, 16t 
July, 1868, for $145.10; and still an- 
other, Samual Kahn, is one of the 
plaintiffs in the case of Bodenburg 
and Kahn vs. Brigham H. Young 
(a “Mormon” and a nephew of Ex- 
Gov. Brigham Young); plaintiff re- 
eovered judgment, April 2nd, 1866, 
for $3,255.76. 


The exhibit also shows that 
Wells Fargo & Co., Churles H. 
Hempstead, ex-U. S. prosecuting 
attorney, Gilbert & Gerrish, and 
Gilbert & Sons, merchants; Rogers, 
Shropshire & Co., The Galifornia 
State Telegraph Co. and other pro- 
minent parties proceeded against 
members of the “Mormon Church? 
in the Probate Court, thus clearly 
attesting the confidence reposed in 
tbe integrity of those courts while 
the parties weie directly interested 
inthe issue. 

VERITAS. 
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NUMBER HIGHT. 


Lhe Territorial Marshalship and Attorneyship, and the 
Jury Law. 


SALT LAKE Crrv, 


May 29, 1874. 
Editor Deseret News: 


It was stated in my last that 
some time prior to September. 1871, 
no Criminal had been brought to 
justice in the Third District Court 
—Judge McKean’s district. There 
is but one reason for that fact, as 
alleged by his honor, and he gave 
it in court, October 20, 1873, sub- 
stantially as follows— 


“Tf in deciding the Englehrecht 
case the Supreme Court had gone 
further and said that McAllister 
(the Territorial Marshal, elected by 
the Legislative Assembly) was the 
proper person to serve processes in 
the District Court, then the dificul- 
ty would have been settled, but he 
did not understand that the deei- 
sion said that McAllister was the 
proper officer. While he was now 
of the opinion that he had been 
wrong in holding that the 
legislature bad not the right 
to create the office,he wasalso of the 
opinion that, had the case of Orr 
(U. 8. Marshal) vs. McAllister been 
carried to the Supreme Court of the 
United States, that tribunal would 
have held that the office of Terri- 
terial Marshal must be filled ty the 
nomination of the Governor.” 


Upon that point alone,he discharg- 
ed the grand jury, duly summoned 
under the laws of the Territo':y. 
This was the third time since Sept., 
1871, that the Territorial Attorney- 
General had sought to obtain a 
grand jury in the Third District 
Court, but had failed each time, 
while in the Second District a 
grand jury had been called in June, 
1878, and in the First District in 
the Falland Winter of the same 
year. In each of these courts in- 
dictments were found, and one 
man is now in the Penitentiary 


| under sentence for thirty years, 


sentenced on the indictment so 
found, and others are «till pending. 

Whether Judge McKean is right 
or wrong, such is the cause of the 
dead-lock in his court, and it is 
given substantially in his own 
words, 

He tells us that the Supreme 
Court did not say McAllister was 
the proper officer to summon jurors. _ 
Let us inquire what the Supreme 
Court did say— 


“We are, therefore, obliged to 
consider the question whether the 
district court, in the selection and 
summoning of jurors, was bound to 
conform to the law of the Terri- 
tory.” 


In deciding this question the 
court said— 


“The theory upon which the va- 
rious governments for portions of 
the territory of the United States 
have been organized has ever been 
that of leaving to the inhabitants 
all the powers of self government 
consistent with the supremacy and 
supervision of national authoiity 
and with certain fundamental prin- 
ciples established by Congress.” 


After reciting a histery of the 
formation of those governments in 
support of this proposition, the 
Court says— 


“In all the territories full power 
was given to the legislature over 
all ordinary subjects of legislation. 
* * The jJegisiative power of said 
Territory shall extend to a)l right- 
ful subjects of legislation, consist- 
ent with the Constitution ofthe 
United States, and the provisions 
of this act” (i.e. the acts for the 
organization of the several terri- 
tories). 

* As there is no provision relating 
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to the selection of jurors iu the 
constitution, or the Organic act, it 
eannot be said that any legislation 
upon this subject is inconsistent 
with either. The method of pro- 
curing jurors for the trial of cases 
is therefore a rightful subject of 
legislation, and the whole matter of 
selecting, impanelling and summon- 
ing jurors is left to the Territorial 
legislature. * * Wor do we think 
the other objection sound, viz:, that 
the required participation of the 
tenitorial marshal in summoning 
jurors invalidated his acts because 
he was elected by the legislature, 
and not appointed by the governor. 
He acted as territorial marshal un- 
der color of authority, and if he was 
not legally such, his acts cannot 
be questioned indirectly. 


“But, we repeat, that the alleged 
defects of the Utah jury law are 
not here in question. What we 
are to pass upon is the legality of 
the mode actually adopted for im- 
panelling the jury in this case. 
Acting upon the theory that the 
supreme and district courts of the 
Teiritory were courts of the United 
States, and that they were govern- 
ed iu the selection ef jurors by the 
acts of Congiess, the district court 
summoned the jury in this case by 
an open venire We are of the 
opinion that the court erred both in 
its theory and in its action.” 
(Clinton vs. Englebreeht, 13 Wall, 
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This js the blow that Senator 
Carpenter alluded to in the U. 8. 
Senate, as having brought up Judge 
McKean standing; and while the 
Supreme Court did not say tbat 
M A` lister was the proper officer, 
that question not being in the re- 
cord, they expressly declared “he 
acted as territorial marshal under 
coler of authority, and if he was not 
legally such his acts cawnot be 
questioned indirectly.” They also 
expressly declared that “the dis- 
trè: t court was bound to conform to 
the law ofthe Territory,” and that 
* he whole matter of selecting, im- 
panelling and summoning jurors is 
left to the Territorial Legislature.” 


The Territorial law says— 


eer oe 
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** When a district court is to be 
held, the clerk of said court shall. 
atleast thirty days previous to the 
time of holding said court, issue a 
writ to the Territorial] Marshal, 
speeifying the time and place of 
holding said court, requiring him 
tosummon eighteen eligible men 
to serve as grand jurors and 
eighteen eligible men to serve as 
petit jurors,” ete, (See Laws of 
Utah, page 126. 


Judge McKean, in a Supreme 
Court decision, delivered in this 
city May 21, 1874, sustained the 
Governors nominee as being de 
facto the Territorial Marshal, and 
rejected the officer duly elected 
Territorial Marshal by the joint 
vote of the Legislative Assembly. 


His argument is in substance as 
follows— 


“It seems to have been the in- 
tention of the Legislative Assem- 
bly to do two things— 

1. To cieate the office of Terri- 
torial Marshal. 

«2, To fill that office by a joint 
vote of both houses. 

“The Supreme Court of the Uni- 
ted States recognizes the right of 
the Assembly to create the office, 
and the Organic Act provides how 
it shall be filed * * If the Ter- 
ritorial Marshal is a township, dis- 
trict or county officer, then the 
manner of electing him provided 
by the Utah statute may be valid. 
* * The bailiwick of the marshal 
is co-extensive with the Territory; 
he 1s there ore not a township, dis- 
tiict or county officer,and therefore 
he cannot be appointed or elected 
in such manner as is provided by 
the Governor and Legislative As- 
sembly.” 


The arrogant audacity of this rul- 
ing is evident when it is remember- 
ed that the Supreme Court of the 
United States, in the case of “Snow 
vs, the United States ex rd. Hemp- 
stead,” expressly affirmed the va- 
lidity of that very statute. 

The baiiwiek of the Attorney 
General, like that of the Territorial 
Marshal, “is co-extensive with the 
Territory; he is therefore not a 
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township, district, or county offi- “An Actin relation to Marshals 
cer,” yet the Supreme Court de- | and Attorneys," approved March 
cimed that he may be elected in | 3, 1852, is the title of the act 1e- 
such manner as Js provided by the | ferred to. It provides, ın Sec. 1, 
Governor and Legislative Assem- | '"Thata Maisbal shall be elected 
bly. by ajoint vote ef both Houses of 
The language of that decjsignis— | the Legislative Assembly,” &e. It 
ep eee ‘Library also provides, in Sec. 4, “That an 
“The power given to the lene a= | Attorney Genera) shall be elected 
ture is extremely broad. If extends | by the joint vote of the Legislative 
to all rightful subjects of legislation | Assembly," &c. To determine the 
consistent with the Constitution | validity of the election of the At- 
and the organic act itself. And | torney, the question rested on the 
there seems to be nothing in either | validity of that statute, the «denti- 
of theseinstruments which drectiy } cal principle involved in the case 
conflicts with the teritorial law. | ofthe marshal, and as the statute 
There is no necessary conflict be- | was declared valid, MeKean’s ar- 
tween the organic and the ter- | gument of “township, district, and 
vitoria] laws. The organic act is | county officers? is foreign to the 
susceptible of a construction that | issue, and he is sustaining, to-day, 
will avoid such conflict. And that | as a ministerial officer of his court, 
constraction is supported by long | a person without authority, and re- 
usage in thisand other territories. | pudiates the authority of an officer 
Under these circumstances itis the | duly elected under a statute tested 
duty of the court to adopt it, and to | and declared valid by the court of 
declare the territorial act valid." | last resort. 
(No. 30, October Term, 1873.) ' VERITAS, 
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The Principle of Plural Marriage. 
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SALT LAKE Crry, June 27, 1874. | of our religion, and in no ense is it 
Editor Deseret News: administered in only aS such. We 


The practice of plural marriage is | "'?COEnize plural marriage only as a 


A : religious ordinance, which must be 
Wea opon n Dy eects ae celebrated under Church rules. 
sanet d er-cay We hold the law of 1862 to be un- 


made obligatory in a revelation | constitutional. in that it vi 

1 x £ at it violates 
given by God through the prophet | fhe first amendment to the Consti- 
Joseph Smith, published July 12, | tution that “Congress shall make 
1843, wherein these words occur— | no jaw respecting an establishment 


“Behold, [ reveal unto you anew | Ofreligion, or prohibiting the free 
and everlasting covenant, and if ye | 9xereime thereof,” and that it vio- 
abide not that covenant, then are | lates Article VI of the Constitution, 
ye damned, for po one can reject which declares *that all treaties 
this covenant, and be permitted to aer which shall be made, un- 
enter into my glory.” der the authority of the United 

States shall be the supreme law of 

When this revelation was first | the land.” The treaty with Mexi- 
published and ever since, this doe- | co, Article IX, reads— 
trine has been publicly and openly “Mexicans, who, in the Territory 
declared to be a cardinal principle | aforesaid, shall not preserve the 
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character of citizens of the re- 
public contormably to what is stip- 
ulated in the preceding article, 
shal be incorporated into the 
Union of the United States and be 
admitted at the proper time (to he 
judged of by the Congress of the 
United States) tothe enjoyment of 
all the rights of citizens of the 
United States according to the 
principles of the Constitution, and 
inthe meantime shall be main 
tained and protected in the free en- 
joyment of their liberty and pro- 
perty, and secured. in the free exer- 
cise Of their religion without res- 
£ríction.? 


That treaty was made with 
citizens of Mexico, and our peo- 
ple had become Mexican citi- 
zens ander the colonization laws 
of that republic, by settlement here 
in 1647. ‘They had turned their 
backs upon the United States, af- 
ter having vainly petitioned every 
Governor thereof for an asylum, 
and were com pelled to shelter from 
the tury of mobs in a foreign Jand. 
They settled in Mexico, became its 
citizens, that treaty was made 
with them, and the supreme law 
of the United States expressly 
guarantees them security in the 
free exercise of their religion with- 
out restiiction. 

Of the moral aspects of the ques 
tion of polygamy, Mr. Blair ef Mis- 
gouri, in 4 speech made in the 
House of Representatives, Feb. 17, 
1872, said— 


«T submit a proposition to Chris- 
tians aud students of moial philoso- 
phy. ‘If 16 be true that moral 
principles never chauge, and that 
marriage is based on moral piluci- 
ples; and it be true that polygam- 
ous marriages existed for thirty~ 
nine hundred and twenty-five 
years, or aless period, by the ap- 
proval of Ged, is polygamy morally 
right or wrong? 


The great Milton asks— 


“On what grounds can a practice 
be considered dishonorable which 
is prohibited to no one even under 
the gospel? Reverence for so many 


Patriarchs who were — polyg- 
amists, will, I trust, deter 
any one from considering polyg- 
amy as fornication or adul- 
tery; for*wboremongers and adul- 
terers God will adjudge,’ whereas 
the patriarchs were the objects of 
his especial favor, as he himself 
testifies. Let the rule received 
among theologians have the same 
weight here as in other cases— 
‘The practice of the Saints is the 
best interpretation of the com- 
mandments? It is not allowable 
to argue from 1 Cor. 7. 2.. “het 
every man have hisown wife,’ that, 
therefore, none should have more 


| than one, for the meauing of the 
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precept is, that every man should 
have his own wife to himself, not 
that he should dave but one wife. 
The command concerning bishops, 
‘He must be the husband of one 
wile,’ in order, probably, that they 
may discharge with greater dji- 
gence the ecclesiastical uties 
which they have undertaken; the 
command itself, however, is a sufti- 
cient proof that polygamy was nat 
forbidden to the iest, and that it 
was common in the church at that 
time.” 


Dr. Channing, in his article on 
Milton, says— 


“We believe itto be an indis- 
putable fact that although Chris- 
tianity was first preached in Asia, 
which had been from the earliest 
ages the seat of polygamy, the 
Apostles never denounceed 16 asa 
crime, and never required their 
converts to put away all wives but 
one. 


At the period of the reformation 
in Germany, during the early part 
of the 16th century, those great re- 
formers, Luther, Melancthon, Zwin- 
gle and Bucer, held a solemn con- 
sultation at Wittenberg on the 
PCT “Whether itis contrary 

o the divine law for à man to have 
two wives at onee?" and decided 
unanimously thatit was not, and 
upon the authority of this decision, 
Philip, Landgrave of Hesse,actually 
manied a second wife, his first be- 
ing still alive. This fact is recorded 
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in D’Aubigne’s History of the Re- 
formation and by other authors of 
that period. 

Honorable John Selden, a dis- 
tinguished English author and 
statesman, a member of Parha- 
ment for Lancaster in 1624, and 
who represented the University of 
Oxford in the long parliament of 
1640, in his work entitled “Uxor 
Hebraica,” the Hebrew wife, says 
that “polygamy was allowed not 
only among the Hebrews but in 
most other nations throughout the 
wold; and that monogamy is a 
modern and a European custom, 
almost unknown to the ancient 
world.” 

Dr. Samuel Puflendorf, professor 
of law in the University of He'el- 
berg, in Germany, and afterwards 
of Lund, in Sweden, who wrote 
during the latter part of the 17th 
century, in his great work on the 
law of nature and of nations, says 
that “the Mosaic Jaw was so far 
from forbidding this custom, that 
it seems in several places to sup- 
port it; and in another place he 
says, in“reference to the rightful- 
ness thereof, “The polygamy of 
the fathers, under the old cove- 
nant, isan argument which inge- 
nuous3 men must confess to be un- 
answerable.” 


Rev. Gilbert Burnet, Bishop of 
Salisbury, the partieular friend of 
William III, who was eminent 
among both historians and the o- 

ians, wrote a tract upon the sub- 
ject, near the beginning of the 18th 
century, on the question, “Is a 
plurality of wives in any case Jaw- 
ful under the gospel?” He says, 
‘Neither is it (polygamy) any- 
where marked among the blemishes 
of the Patriarchs; David’s wives, 
and store of them he had, are term- 
ed, by the prophet, God’s gift to 
him, yea, a plurahty of wives was 
made in some cases a duty by 
Moses’ Jaw; when any died without 
issue, his brother, or nearest kins- 
man, was to marry his wife for 
raising up seed to him, and all were 
obliged to obey this, under the 
hazard of infamy if they refused it, 
neither is there any exception 
made for such as were married. 


SS 


From whence I may faithfully cor 


~ clude, that what God made neces- 


sary In some cases to any degree 
can in no case be sinful in itself, 
since God is holy m all his ways. 
But itis now to be examined if it 
ig forbidden by the gospel. A sim- 
ple and express discharge of a plur- 
ality of wives is nowhere to be 
found ? 


The practice of plural maniage 
cannot be called a transgression of 
the Jaws of God while every Bible 
reade: knows that it 15 sanctioned 
and endorsed by the highest Bibli- 
cal authority. We find there that 
poly; amous marriage was expressly 
approved by God during a period 
of nearly four thousand years, be- 
ginnivg with Lamech, and tha 
among his chosen people. ' 

God declared himself to be the 
God of Abraham, tbe God of Isaac 
and the God of Jacob and promised 
to bless the children of their numer- 
ous wives and multiply them hke 
the dust of the earth. (Gen 28. 18 
and 14 verses.) It was under this 
order of mainage that the twelve 
tribes of Israel were founded, and 
through the lineage of a Jong hne 
of Jewish and Patriarcha] polyga- 
mists the Divine Savior, the found- 
er of the Christian religion, came 
into the world On the gates of 
the New Jerusalem, the names of 
the twelve sons of the four wives of 
the Polygamist Jacob are to be en- 
graven. (Rev. 21. 12.) 


Exodus 21.10. says: “If he take 
him auotber wife, her food, her 
raiment, aud her duty of maniage 
shall he not diminish.” Here God 
makes a Jaw for the regulation of 
polygamy. He also wrought mir- 
acles in support ef 1t, for he remov- 
ed the barrenness of Rachae) be- 
cause of hei faith and prayers, al- 
though Rachael was Jacob’s second 
wife (Gen. 30. 22.) He removed 
Leah’s barrenness, not before, but 
after Jacob had married two wives. 
(29th verse.) In the case of Han- 
nah, (1 Samuel 1 and 2 chap.) El- 
kanah’s second wife, he did the 
same, and in a remarkable degree 
owned and blessed the issue, which 
was the prophet Samuel]. 

Deut. 21. 15-17, says, “If a man 
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have two wives, one beloved and | served in Holy Writ long after 


another bated,and they have borne - 


him children, both the beloved and 
the hated, and if the first born son 
be hers that was hated, then it 
shall be when he maketh his sons 
to inherit that which he hath that 
he may not make the son of the 
beloved firat born before the son of 
the hated, which is indeed the first 
born, but he shall acknowledge the 
son of the hated for the first born 
by giving him a double portion of 
all that he hath, for he is the be- 
ginning of his strength, and the 
tight of the firstborn is his.” Here 
God calls them both wives and 
their offspring legitimate. 

Deut. 25, 5th to 10th verses, says: 
“If brethren dwell together, and 
«ne of them die, and have no child, 
tae wife of the dead shall not 
Jaarry without unto a stranger, her 
ausband’s brother shall go in unto 
her, and take her to him to wife, 
and perform the duty of an hus- 
band's brother unto her, and it shall 
be that the first born which she 
beareth shali succeed in the name 
of his brother which is dead, that 
his name be not put ‘out of 
Israel.” Here plural marriage was 
not only allowed but commanded. 

Deut. 22, 28, says, “If a man find 
a damsel that is a virgin, which is 
not betrothed, and lay hold on her, 
ang lie with her, she shall be his 
wife.” 


Polygamy is not barbarism, for it 
has been maintained and support- 
ed by such men as Abraham, Moses, 
David and Solomon,whose superiors 
in all that constitute the highest 
civilization, knowledge, piety, 
wisdqm aud refinement of 
mind and manners the world 
has never known, either in 
ancient or modern times. {t was 
practised without rebuke by Abra- 
ham, when he was styled “the 
friend of God,” by Jacob v. hen his 
name was changed to [srael on ac- 
count of his piety and his faith, by 
David, when God himself gave testi- 
mony and said, “I Have found 
David the son of Jesse, a man after 
my own heart,” and by many others 
whose names will be held in ever- 
lasting remembrance, being pre- 


- 


those of modern pseudo religionists, 
who now denounce polygamy as 
barbarous and sinful, shall have 
perished in oblivion. 

To say that a plurality of wives 
is a crime is to make God the author 
of sin, for, not to forbid that which 
is evil, but to even countenance and 
promote it, is being so far the author 
of it, and accessory to it in the 
highest degree. 

Christ himself was altogether si- 
Jent in respect to polygamy, yet it 
was practised at the time of his ad-- 
vent throughout Judea and Galilee, 
and in all the other countries of 
Asia and Africa, and without 
doubt, by some of his own disciples. 
He hesitated not to denounce the 
sins of hypocrisy, covetousness, and 
adultery, and even to alter and 
amend, apparently, the ancient 
laws respecting divorce and retali- 
ation, but he never rebuked them 
for their polygamy, and this uni- 
form silence, so faras it implies any- 
thing, implies approval. 

It is a true and solid maxim with 
respect to the laws of God, as well 
asin humanjurisprudence, ** Where 
there is the same reason for it, 
there the law must be the same.” 

Why is a virgin, who gives her 
person into the possession of the 
man of her choice, less one flesh 
with him now, than when God 
said, “She shall be his wife?” 


There being no obligation on men 
to marry the virgins they seduce, 
thousands of helpless girls are en- 
ticed, seduced and abandoned at 
the pleasure of their seducers, by 
whieb means the houses of ill-fame 
and the streets are filled with har- 
Jots and prostitutes, 


These poor creatures, grown hard- 
ened and desperate in the ways o 
sin, are, in their own turn, the 
seducers amd debauchers of the 
young and heedless of the other 
sex who may fall in their way. A 
disease little better than a plague, 
which Providence bas seemed to 
set as a brand of infamy, as well as 
a punishment on the forbidden and 
promiscuous commerce of the sexes, 
spreads its poison far and wide to 
the destruetion of theusands. 
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If a Jaw be devised which can 
prevent seduction and dereliction, 
and thus stop prostitution at its 
remotest apparent causes, the thing 
itself must cease. 

The All-wise God himself, who 
alone could be possessed of wisdom 
and authority sufficient for this, 
has done it. 

Marriage is ordained of God. 
Plural marriage was practised with 


his express approva! from the earli- 
est ages and has never been annul- 
Jed by his authority. That which 
God approves cannot be evil; and 
that which practically abolishes 
adultery, seduction, fornication and 
prostitution cannot be rightly call- 
ed a crime, but on the contrary it 
is the most needed, greatest reform 
of the uge. VERITAS 


THEE POLAND BILE. 


i 


in relation to Courts and Judicial Officers in the Territory of 
Utah, as it passed the Senate and House of Representatives, 


June 23, 1874. 


Be it enacted by the Senate and 
House of Representatives of the 
United States of America in Con- 
gress asseméled, That itshall be the 
duty of.the United States marshal 
of the Territory of Utah, in person 
or by deputy, to attend all sessions 
of the supreme and district courts 
in said Territory, and to serve and 
execute all process and writs issued 
out of, and all orders, judgments, 
and decrees made by, said courts, 
or by any judge thereof, unless said 
court or judge sball otherwise order 
in any particular case. Al] process, 
writs, or other papers Jeft with said 
marshal, or eitber of his deputies, 
shall be served without delay, and 
in the orderin which they are re- 
ceived, upon payment or tender of 
his lega] fees therefor; and it shall 
be unlawful for said marshal to de- 
mand or receive mileage for any 
greater distance than the actual 
distance by the usual routes from 
the place of service or exeeu- 
tion of process, writ, or other 
paper, to the place of return 
of the same, except that when it 
shall be necessary to convey any 
person arrested by legal authority 
out ofthe county in which he is 
arrested, said marshal shall be en- 
“titled to mileage for the whole dis- 
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tance necessarily traveled in deli- 
vermg the person so srrested before 
the court or officer ordering such 
arrest. Said marshal is hereby 
authorized to appoint as many de- 
puties as may be necessary, each of 
whom sball have authority, in} the 
name of said marshal, to perform 
any act with like effect and in like 
manner as said marshal; and the 
marshal shall be liable forall official 
acts of such deputies as if done by 
himself. Such appoiutment sball 
not be complete until he shall give 
bond to said marshal, with sureties, 
to he by him approved. in the penal 
sum of ten thousand dollars, condi- 
tioned for the faithful] discharge of 
his duties; and he shall also take 
and subscribe the same oath pre- 
scribed by law to be taken by said 
marshal; and said appointment, 
bond, and oath shall be filed and 
remain 10 the office of tbe clerk of 
the supreme court of said Terri- 
tory. In actions brought against 
said marshal for the misfeasance or 
non-feasance of any deputy, it shall 
be lawful for the plaintiff, at his 
option, to join the said deputy and 
the sureties on his bond with said 
marshal and his sureties. Any pro- 
cess, either civil or criminal, return- 
able to the supreme or district 
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courts, may be served in any coun- 
ty by the sheriff thereof, or his le- 
gal deputy, and they may also 
serve any other process which may 
be authorized by act of the Territo- 
rinl legislature. 

SEO. 2, That it shall be the duty 
of the United States attorney in 
said Territory, in person or by an 
assistant, to attend all the courts of 
record baving jurisdiction of offen- 
ges as well under the laws of said 
Territory as of the United States, 
aud perform the duties of prosecut- 
ing officer in all criminal eases aris- 
ing iu said courts; and he is hereby 
authorized to appoint as many as- 
sistants as may be necessary, each 
of whom shall subseribe the same 
oath as js prescribed by Jaw for said 
United States attorney; and the 
said appoini ment and oath shall be 
filed and remain in the office of the 
elerk of the supreme court of said 
Territory. The United States at- 
torney shall be entitled to thé same 
fees for services rendered by said as- 
sistants as he would be entitled to 
for the same services if rendered by 
himself. The territorial legislature 
may provide for the election of a 
prosecuting attorney in any county; 
and such attorney, if authorized so 
to do by such legislature, may com- 
mence prosecutions for offenses un- 
der the Jaws of the Territory within 
such county, and if such prosecu- 
tion Is carried to the district court 
by recognizance or appeal, or other- 
wise may aid in conducting the pro- 
secution in such court. And the 
costs and expenses of all prosecu- 
tions for offenses against any law of 
the territorial legislature shall be 
paid out of the treasury of the Ter- 
ritory. * 

SEG. 8. That there shall be held 
in each year two terms of the su- 
preme court of said Territory, and 
four terms of each district court, at 
such times as the governor of the 
Territory may by proclamation fix. 
The district courts shall have exclu- 
sive original jurisdietioa in all suits 
or proceedings in ehancery, and in 
all actions at law in which the sum 
or value of the thing in controversy 
Shall be three hundred dollars or 
upward, aud in all controversies 
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where the title, possession, or boun- 
daries of Jand, or mines or mining- - 
claims shall be in dispute, what- 
ever their value, except in ac- 
tions for forcible entry, or forc- 
ible aud unlawful detainer; and 
they shall have jurisdiction in 
suits for divorce. Probate. courts, 
in their respective counties, shall 
have juris liction in the settlement 
of the estates of decedents, and in 
matters of guardianship and other 
hke matters; but otherwise they 
shall have no civil, chancery, or 
criminal jurisdiction whatever; 
they shall have jurisdiction of suits 
of divorce for statutory causes con- 
currently with the district courts; 
but any defendant in a suit for di- 
voree commenced in a probate court 
shall be entitled, after appearance 
and before plea or answer, to have 
said suit removed to the district 
court having jurisdiction, when 
said suit shall proceed in like man- 
ner as if originally commenced in 
said district court. Nothingin this 
act shall be constreed to impair the 
authority of the Frobate Courts to 
enter Jand in traenefer for the 
use and benefit of the occu- 
pants of towns in the vaiious coun- 
ties of the Territory of Utah ac- 
cording to the provisions of ‘an 
Act for the relief of the inhabitants 
of cities and towns upon public 
lands,” approved March 2, 1867, and 
“an Act to amend an act entitled 
‘an Act for the relief of the inhab- 
itants of, cities and towns upon the 
publie Jands,’” approved June 8, 
1868; or to discharge the duties as- 
signed to the Probate Judges by an 
act of the Legislative Assembly of 
the Territory of Utah entitled “an 
Act prescribing rules and regula- 
tions for the execution of the trust 
arising under an act of Congress 
entitled ‘an Act for the relief of the 
inhabitants of citiesand towns upon 
the public lands?” All judgments 
and decrees heretofore rendered by 
the probate courts which have been 
executed, and the time to appeal 
from which has by the existing 
laws of said Territory expired, are 
hereby validated and confirmed. 
The jurisdiction heretofore con- 
ferred upom justices of the peace by 
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the organic act of said Territory is 
extended to all cases where the debt 
or sum Glaimed shall be less than 
three hundred dollars. From all 
final judgments of justices of 
the peace anappeal shall be allow- 
ed to the distiict courts of their re- 
spective districts, in the same man- 
ner as is now provided by the laws 
of said Territory for appeals to the 
probate courts; and from the judg- 
ments of the probate couits an ap- 
peal shall he to the district court of 
the district embracing the county 
in which such probate court is held, 
in such cases and in such manner 
as the supreme court of said Terri- 
tory may, by general] rules framed 
for that purpose, specify and desig- 
nate, and such appeal shall vacate 
the judgment appealed from, and 
the case shall be tried de novo la 
the appellate court. Appeals may 
be taken from both justices’ and 
probate courts to the district court 
of their respective districts in. cases 
where judgments have beer here- 
tofore rendered and remain unexe- 
cuted; but this provision shall not 
enlarge the time for taking an ap- 
peal beyond the periods now allow- 
ed by the existing Jaws of said Ter- 
ritory for taking appeals. A writ 
of error from the supreme court of 
the United States to the supreme 
court of the Territory shall lie in 
criminal cases, where the accused 
shall have been sentenced to cap- 
ital punishment, or convicted of 
bigamy or polygamy. When- 
ever the condition of the business 
in the district court of any district 
is such that the judge of the dis- 
trict is unable to do the same, he 
may request the judge of either of 
the other districts to assist him,and, 
upon such request made, the judge 
so requested may hold the whole or 
part of any term, or any branch 
thereof, and his acts as such judge 
shall be of equal force as if he 
were duly assigned to hold the 
courts in such district. 

SEO. 4. That within sixty days after the 
passage of this act, and in the month of 
January annually thereafter, the clerk of 
the district court in each judicial district, 
and the judge of probate of the county In 
which the district court Is next to be held, 
sheli prepare a jury-list from which grand 


and petit jurors shall he drawn, to serve In 
the district courts of euch district, until 
& new het shall be made us hercin provided. 
Said clerk and probate judge shall alter- 
nately select the name of a male citizen of 
the United States who has resided In the 
district for the period of six months next 
preceding, and who can rend and write in 
he English language; and, as selected, 
the name and residence of each shall be en- 
tered upon the list, unti the same shall 
contain two hundred names, when the 
fame shall he duly certified by such cleiX 
and prohate jndge. and thesame shal! be 
filed in the office of the clerk of sr ‘h dis- 
trict court, and a dunileate copy 4 iM Da 
made and certified by such officeia, and 
filed in the office ox said probate judge. 
Whenever a grand or petit jury is to be 
drawn to serve at any term of a district 
court, the judge of such district shall give 
public notice af the time and place of the 
drawing of such jury, which shall beat 
least twelve days before tho commence- 
ment ef such term. and on the day and at 
the place thus fixed; the judge of snch dis- 
trict shall hold an open session of his 
court, and shail preside at the drawing of 
such jury, and the clerk of such court 
shall write the name of each person on 
the jury-lista returned and dled in his of- 
fice upon a separate elp of paper, as near- 
ly as practicable of the same elZeand form, 
and all such slips shall, by the elerk in 
open court, be placed in a covered box, 
and thoroughly mixed and mingled; and 
thereupon the United States marshal, or 
his deputy, shall proceed to fairly draw by 
Jot from said box such number of names 
as may tave previously been directed by 
said judge; and if botha grand and petit 
jury are to be drawn, the grand jury shall 
be drawn first; and whin the drawing 
shall have been-concluded, the clerk of 
the district court shall issue a vinire to 
the marshal or bis deputy, directing him 
to summon the persons so drawn, and the 
same shall be duly served on each of the 
persens so drawn at least seven days be- 
fore the commencement of the term at 
which they are to serve; and the jurors so 
drawn and summoned shall constitute the 
regular grand and petit juries for the term 
for all cases. And the names thus drawn 
from the box by the clerk shali not be re- 
turned to or again placed in said box until 
anew fury-list shall be made. If during 
any term of the district court any ad- 
ditional grand or petitjurors shall be neccs- 
Bary, the same shell be drawn from said 
box by the United States marshal in open 
court; but if the attendance of those 
drawn cannot be obtained in a reasonable 
time, other names may be drawn in the 
same manner, Each party, whether in 
civil or criminal cases, shall be alowed 
three peremptory challenges, except in 
capital cases, where the prosecution and 
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the defence shall] each be allowed fifteen 
ehallenges. In criminal cases, the 
court, and not the jury, sball pro- 
nounce the punishment under the lim- 
itation prescribed by law. The grand jury 
must enquire Into the case of every per- 
son imprisoned within the district ona 
criminal charge and not indicted; into the 
condition and management of the public 
prisons within the district; and into the 
wilful snd corrupt misconduct in office of 
public officers of every description within 
the district, and they are also entitled to 
free access, at all reasonable times, to the 
public prisons, and to the examination, 
‘without charge, of all public records with- 
in the district. 

8x0. 5 Thatthere shall be appointed by 
the governor of said Territory one or more 
notaries public for each organized county, 
whose term of office shall be two years 
and until thelr successors shall be appoint- 
ed and qualitied. Theact of the legisla- 
tiveassembly of the Territory of Utah en- 
titled “An actconcerning notarics , ubile,?? 
approved January seventeenth, eighteen 
hundred and sixty-six, is hereby approved 
except the first section thereof, which is 
hereby disapproved: Provided, That 
wherever, in said act, the words “probate 
judge," or “clerk of the probate court" 
are used; the words “secretary of the Ter- 
ritory” stall be substituted. 

Sxo, 6. That the supreme court of said 


Territory is heeby authorized to appoint 
commissioners of sald court, who shall 
bave and exercise all the duties of com- 
missioners of the circuit courts of the Uni- 
ted States, and to take acknowledg- 
ments of bail; and, in addition, 
they shall have tre same authirity as ex- 
amining and committing magistrates in 
allcases arising under the laws of said 
Territory as is now possessed by justices of 
the peace in said Territory. 

Szo. V. That the act of the territorial 
legislature of the Territory of Utah enti- 
tled'*An actin relation to marshals and st- 
torneys,” approved March third, eighteen 
hundred and fifty-two, and all laws of said 
Territory inconsistent with the provisions 
of this act, are hereby disapproved. The 
actof the Congress of the United States 
entitled **An act to regulate the fees and 
costs to be allowed clerks, marshals, and 
attorneys of the circuit and district courts 
of the United States, and for other pur- 
poses," approved February twenty-sixth, 
elghteen hundred and fifty-three, i~ ex- 
tended over and shall apply tothe fees of 
like officers in said Territory of Utah. 
Butthe district attorney shall not, by fees 
and salary together, receive more than 
thirty-five hundred dollars per year; and 
all fees or moneys received hy him above 
said amount shall be paid into the Treas- 
ury of the United States. 


